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The Housing Authority for Balti-
more City is not immune from tort 
liability arising from lead paint ac-
tions simply because it has no insur-
ance to pay any judgment, the Court 
of Special Appeals held yesterday.

The decision covers five lead 
poisoning actions brought against 
HABC after its insurance lapsed. 
Judges below had reached different 
conclusions on HABC’s motions, 
and the cases were consolidated for 
appeal.

With no insurance against such li-
ability, HABC argued it would be un-
able to satisfy any judgment issued 
against it, making it thus immune 
from suit.

The Court of Special Appeals dis-
agreed.

“If such a practice would be al-
lowed, governmental agencies 

would be able to manufacture their 
own immunity simply by allowing 
their insurance to lapse,” Judge Ray-
mond G. Thieme Jr. wrote for the 
court. Thieme, who is retired, sat on 
the panel by special assignment.

“In instances where the legislature 
has mandated that the governmental 
agency carry insurance to allow for 
payment of successful suits brought 
against the agency, the autogenous 
of immunity would fly in the face of 
the legislative intent without sub-
mitting to it and create inequitable 
results,” the judge wrote.

   “We will not allow such in-
equities to occur,” Thieme said. 
“Therefore, in instances where the 
legislature has created a waiver 
from immunity for a governmental 
entity and required that insurance 
be obtained for liabilities resulting 
from its governmental conduct, that 
entity cannot fabricate its own im-
munity under [the applicable test] 

by failing to insure against those li-
abilities.”

Suzanne C. Shapiro, a lawyer for 
two of the lead-poisoned children, 
said she was not surprised by the 
intermediate appellate court’s hold-
ing.

“I think the court understood it 
was inequitable for the housing au-
thority to try to manufacture its own 
governmental immunity by failing to 
maintain its own insurance or to self 
insure,” Shapiro said.

“It’s going to affect a lot of cases,” 
Shapiro added, “because the hous-
ing authority has been filing [similar 
motions to dismiss] in every situa-
tion where they didn’t have insur-
ance.”

Debra G. Sterling, the lawyer for 
the housing authority who argued 
the cases on appeal, could not be 
reached for comment yesterday.
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What the court held
Case: Gibson et al. v. HABC, CSA No. 2858, Sept. Term 2000; HABC v. Berris et al.; and three other cases, CSA Nos. 2864, 2865, 2869. Sept. Term 2000; No. 50, Sept. Term 
2001. Reported. Opinion by Thieme, J. (retired, specially assigned) Filed Jan. 3, 2002. 

Issue: Does the Housing Authority of Baltimore City’s lack of insurance create governmental immunity as a matter of law under Article 44A from liability arising out of claims 
for the negligent operation of properties? 

Holding: No. Under the two-pronged test in Katz v. WSSC, HABC is not immune because it manufactured its immunity by failing to maintain liability insurance as man-
dated by statute. 

Counsel: Suzanne C. Shapiro and Evan K. Thalenberg for plaintiff appellants/appellees; Debra G. Sterling for HABC.
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