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A property manager was not entitled to 
summary judgment in a lead paint poison-
ing action, because the plaintiffs offered cir-
cumstantial evidence that the paint inside 
the property was lead-based and that it was 
the only possible source of the minor’s lead 
poisoning, the Court of Special Appeals held 
last month.

Plaintiff Antoinette Dow was born in De-
cember 1986, and lived with her mother, An-
nette McRae, in an apartment at 1237 Myr-
tle Avenue in Baltimore. The property was 
managed by L&R Properties Inc.

McRae, on behalf of herself and Dow, 
sued L & R, alleging that the interior walls of 
the apartment were painted with lead-based 
paint that was chipping and flaking, that 
Dow ate chips of the lead-based paint, and 
that, in October of 1988, the toddler became 
seriously ill.

Among the evidence below was an affida-
vit signed by McRae, attached to a response 
to L&R’s motion to reconsider the denial of 
its summary judgment motion.

In her affidavit, McRae asserted that Dow 
resided at the premises from the time she 
was two months old in February of 1987 
through November of 1991, and had not re-
sided anywhere else during that time.

McRae further stated that she often ob-
served Dow with white chips of paint on her 
lips, inside her mouth and on the tips of her 
fingers.

The court nevertheless granted L&R’s 
motion for reconsideration and ultimately 
entered summary judgment in L&R’s favor.

The Court of Special Appeals vacated and 
remanded.Circumstantial L&R asserted that 
there was no evidence of lead-based paint at 
1237 Myrtle Avenue, thus implicitly arguing 
that any alleged dispute as to the existence 
of lead-based paint was not genuine.

L&R reasoned that, without evidence 
that would generate a genuine dispute as to 
whether the peeling and chipping paint at 
1237 contained lead, Dow and McRae could 
not establish that Dow’s ingestion of paint 
chips at the home caused her alleged inju-
ries. From this, L&R concluded that it was 

entitled to summary judgment as a matter 
of law.

Dow and McRae asserted that they of-
fered sufficient circumstantial evidence that 
the paint was lead based to survive L & R’s 
summary judgment motion.

In addition to McRae’s affidavit, this ev-
idence included:— a certified document 
of the Baltimore City Department of Pub-
lic Works that indicated that the dwelling 
at 1237 Myrtle Avenue was in existence as 
early as 1935;— Baltimore City Health De-
partment documents reflecting that Dow 
was diagnosed with lead poisoning; and— 
Their own answers to interrogatories, in 
which they asserted that Dow had lived at 
1237 Myrtle Avenue from the time she was 
two months old until after she was diag-
nosed.

L&R did not dispute that there was ev-
idence that the dwelling was built prior to 
1950, that such dwellings often contain lead-
based paint, that Dow ate paint chips in the 
dwelling, or that Dow was diagnosed with 
lead poisoning.

L&R never disputed that Dow and McRae 
could present evidence that L&R had notice 
of the chipping and peeling paint and thus 
had a duty to correct the problem. See gen-
erally Housing Code of Baltimore City,

§§702, 703(2)(c); Brown v. Dermer, 357 
Md. 344, 358-71, 744 A.2d 47, 55-62 (2000); 
Richwind Joint Venture 4 v Brunson, 335 
Md. 661, 671-72, 645 A.2d 1147, 1151-52 
(1994). 

If believed, the evidence offered by Dow 
and McRae could establish that the chipping 
and peeling paint inside 1237 Myrtle Avenue 
was the only possible source of Dow’s lead 
poisoning.

McRae’s affidavit indicated that Dow 
did not spend time anywhere else and was 
never exposed to any other sources of lead. 
That, coupled with the undisputed fact that 
homes built before 1950 often contain lead-
based paint, could support an inference that 
the paint in question contained lead. Under 
the circumstances, the trial court erred in 
granting the motion for summary judgment.

Landlord Loses Lead Case on 
Remand

A lead-paint poisoning case the Court of 
Appeals sent back to Baltimore City Circuit 
Court for trial has resulted in a $600,000 jury 
verdict against landlord Joseph Benik.

Plaintiff Brandon Hatcher, now 13, lived 
with his mother, sister and brother from 
1989 to 1991 in a Division Street house that 
Benik had owned since 1979. Hatcher’s sis-
ter, Chekeda Hatcher, became the plaintiffs’ 
key witness after their mother died, accord-
ing to their lawyers, Suzanne C. Shapiro 
and Lisa J. Smith, who said their case came 
down to a housing inspector’s word against 
that of the 12-year-old child.

The inspector’s records, however, in-
cluded a check-off sheet that showed he had 
inspected and “passed” a bathroom window 
— when the unit had no such window.

In a landmark opinion, the Court of Ap-
peals decided 4-3 in April 2000 that Benik’s 
lack of knowledge of chipping paint was 
not a defense under the state’s Consumer 
Protection Act. That decision affirmed the 
Court of Special Appeals, which had over-
turned the plaintiffs’ loss in circuit court.
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Lead-Paint Poisoning 
Suit Sent Back for Trial

What the court held
Case: Dow v. L&R Properties, Inc. No. 2311, September Term 2000. Opinion by Smith, J., ret’d., spec. assigned. 
Filed Apr. 11, 2002. Reported.

Holding: Property manager was not entitled to summary judgment on the plaintiffs’ claim that the minor plaintiff 
suffered lead poisoning as a result of eating paint that was chipping from the wall of their apartment, because 
circumstantial evidence could establish that the paint inside the property was lead-based and that it was the only 
possible source of the minor’s lead poisoning.. 

Counsel: Dow was represented on appeal by Suzanne C. Shapiro.
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