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 A circuit court can order a nonparty 
landlord to allow a lead-paint plaintiff to 
enter the premises to test for the pres-
ence of lead paint, the Court of Special 
Appeals has held.
 The holding establishes for the first 
time in Maryland that the courts have 
equitable power to order such discovery 
in a lead-paint case, despite the lack of 
statutory authorization.
 “Because the Maryland Rules do not 
preclude circuit courts from exercising 
their inherent equitable powers,” Chief 
Judge Joseph F. Murphy Jr. wrote for 
the court,  “we are persuaded that the 
circuit court has jurisdiction to permit 
appellants entry into appellee’s property 
through an equitable bill of discovery.”
 Veteran plaintiff lead paint litigator 
Saul E. Kerpelman welcomed the inter-
mediate appellate court’s decision as 
“tightening the noose on the landlords’ 
ability to sneak away from lead-poison-
ing liability.” 
 The decision, filed Wednesday but 
released yesterday, sends the case back 
to Baltimore City Circuit Court for a 
hearing on Kerpelman’s motion to per-
petuate evidence.
 David L. Jacobson, the lawyer for 
appellee 835 N. Washington Street LLC, 

noted that the case is far from over.
 “The plaintiffs lost under the Mary-
land Rules and in the circuit court,” Ja-
cobson wrote in an e-mail response to 
a reporter’s question. “The plaintiffs’ 
counsel lost trying to get a change in 
the rules at the Court of Appeals. The 
plaintiffs have now been given a chance 
at winning by the Court of Special Ap-
peals.
 “I congratulate the plaintiffs’ coun-
sel for their diligence, but it remains 
to be seen how this case plays out in 
the Court of Appeals and/or the circuit 
court,” Jacobson wrote.
 “Kerpelman wanted to make it a test 
case, is what it boils down to,” Jacobson 
later said.
 The appeal stems from an action 
against the former owner of the East 
Baltimore property where plaintiff 
Charles Stokes’ childhood lead poison-
ing is alleged to have occurred.
 The current owner, 835 N. Wash-
ington Street LLC, acquired title after 
Stokes moved out and is not a party to 
the first lawsuit.
 When 835 denied Stokes access to 
the premises to test the ambient lead 
level, Stokes filed an action against 835, 
a motion to perpetuate evidence. Stokes 
asked the circuit court to exercise its 
subpoena power to order 835 “to cease 
withholding evidence relevant to a mat-

ter pending before the court,” Murphy 
noted.
 The circuit court denied that motion, 
in part on the ground that Maryland Rule 
2-404, which provides for the prevention 
of evidence being lost or destroyed, was 
not intended as a “discovery device.”  
 Stokes appealed. The intermediate 
appellate court vacated the ruling, say-
ing the lower court has power to au-
thorize a party to a lawsuit to enter the 
premises of a nonparty for the limited 
purpose of a noninvasive, nondestruc-
tive inspection and testing of the prem-
ises for evidence that would bear in a 
pending action.
 It remanded the case for an eviden-
tiary hearing on Stokes’ motion. 
 On remand, Stokes’ team “must prove 
by a preponderance of the evidence that 
(1) what they seek to discover is mate-
rial and necessary for proof of the other 
action already brought; (2) appellants 
have no other adequate means of ob-
taining discovery of the essential infor-
mation; (3) appellants’ right of access 
to the premises outweighs the privacy 
rights of both the owner and the occu-
pants of the property; and (4) issuance 
of an equitable bill of discovery will not 
impose an unreasonable hardship upon 
the owner or any occupant of the prop-
erty.”
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New ownership no bar to inspection 

What the court held
Case: Charles Stokes, a minor, et al. v. 835 N. Washington St. LLC, CSA No. 1082, Sept. Term 2000. Reported. Opinion by Murphy,  C.J. Filed Nov. 7, 2001. 

Issue: Did the trial court err in concluding that it did not have the authority to order a nonparty property owner to permit a  party to a lawsuit to enter the premises of that nonparty? 

Holding: Yes; judgment vacated and case remanded. The circuit court has the inherent equitable power to grant the relief sought and must hold an evidentiary hearing to 
determine whether to grant plaintiffs an equitable bill of discovery. 

Counsel: Suzanne C. Shapiro for appellants; David L. Jacobson for appellee..
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